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Introduction 

On 1st February 2017 the Immigration (European Economic Area) Regulations 2016 

came into force.  These replace the Immigration (European Economic Area) 

Regulations 2006.   

These Regulations have consolidated the 2006 Regulations and the various 

amendments that have been made as well as give effect to some Judgements of the 

CJEU.   There are also some substantive changes have brought in a number of 

alterations to the provisions for EEA nationals and their family members 

Exclusion and Removal  

Some of the biggest changes are to the provisions dealing with exclusion and 

removal of EEA Nationals and their family members. These are covered by Part 4 of 

the 2016 Regulations and Schedule 1. 

 

PART 4 REFUSAL OF ADMISSION AND REMOVAL ETC 
Exclusion and removal from the United Kingdom 

23.—(1) A person is not entitled to be admitted to the United Kingdom by virtue of 
regulation 11 if a refusal to admit that person is justified on grounds of public policy, 
public security or public health in accordance with regulation 27.  

(2) A person is not entitled to be admitted to the United Kingdom by virtue of 
regulation 11 if that person is subject to a deportation or exclusion order, except 
where the person is temporarily admitted pursuant to regulation 41.  

(3) A person is not entitled to be admitted to the United Kingdom by virtue of 
regulation 11 if the Secretary of State considers there to be reasonable grounds to 
suspect that the person’s admission would lead to the misuse of a right to reside 
under regulation 26(1).  
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(4) A person is not entitled to be admitted to the United Kingdom as the family 
member of an EEA national under regulation 11(2) unless, at the time of arrival—  

(a) that person is accompanying the EEA national or joining the EEA national in the 
United Kingdom; and 

(b) the EEA national has a right to reside. 

(5) If the Secretary of State considers that the exclusion of the EEA national or the 
family member of an EEA national is justified on the grounds of public policy, public 
security or public health in accordance with regulation 27 the Secretary of State may 
make an order prohibiting that person from entering the United Kingdom.  

(6) Subject to paragraphs (7) and (8), an EEA national who has entered the United 
Kingdom or the family member of such a national who has entered the United 
Kingdom may be removed if—  

(a)that person does not have or ceases to have a right to reside under these 
Regulations; 

(b)the Secretary of State has decided that the person’s removal is justified on 
grounds of public policy, public security or public health in accordance with 
regulation 27; or 

(c)the Secretary of State has decided that the person’s removal is justified on 
grounds of misuse of rights under regulation 26(3). 

(7) A person must not be removed under paragraph (6)—  

(a)as the automatic consequence of having recourse to the social assistance system 
of the United Kingdom; or 

(b)if that person has leave to remain in the United Kingdom under the 1971 Act 
unless that person’s removal is justified on the grounds of public policy, public 
security or public health in accordance with regulation 27. 

(8) A decision under paragraph (6)(b) must state that upon execution of any 
deportation order arising from that decision, the person against whom the order was 
made is prohibited from entering the United Kingdom—  

(a)until the order is revoked; or 

(b)for the period specified in the order. 

(9) A decision taken under paragraph (6)(b) or (c) has the effect of terminating any 
right to reside otherwise enjoyed by the individual concerned.  

Refusal to issue or renew and revocation of residence documentation 



3	
	

24.—(1) The Secretary of State may refuse to issue, revoke or refuse to renew a 
registration certificate, a residence card, a document certifying permanent residence 
or a permanent residence card if the refusal or revocation is justified on grounds of 
public policy, public security or public health, or on grounds of misuse of rights in 
accordance with regulation 26(3).  

(2) A decision under regulation 23(6) or 32(4) to remove a person from the United 
Kingdom, or a decision under regulation 31 to revoke a person’s admission to the 
United Kingdom invalidates a registration certificate, residence card, document 
certifying permanent residence or permanent residence card held by that person or 
an application made by that person for such a certificate, card or document.  

(3) The Secretary of State may revoke or refuse to renew a registration certificate 
or a residence card if the holder of the certificate or card has ceased to have, or 
never had, a right to reside under these Regulations.  

(4) The Secretary of State may revoke or refuse to renew a document certifying 
permanent residence or a permanent residence card if the holder of the certificate or 
card has ceased to have, or never had, a right of permanent residence under 
regulation 15.  

(5) An immigration officer may, at the time of a person’s arrival in the United 
Kingdom—  

(a)revoke that person’s residence card if the person is not at that time the family 
member of a qualified person or of an EEA national who has a right of permanent 
residence under regulation 15, a family member who has retained a right of 
residence or a person with a right of permanent residence under regulation 15; 

(b)revoke that person’s permanent residence card if the person is not at that time a 
person with a right of permanent residence under regulation 15. 

(6) An entry clearance officer may at any time revoke a person’s EEA family permit 
if—  

(a)the revocation is justified on grounds of public policy, public security or public 
health; or 

(b)the person is not at that time the family member of an EEA national with the right 
to reside in the United Kingdom under these Regulations or is not accompanying that 
EEA national or joining that EEA national in the United Kingdom. 

(7) Any action taken under this regulation on grounds of public policy, public 
security or public health must be in accordance with regulation 27.  

Cancellation of a right of residence 
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25.—(1) Where the conditions in paragraph (2) are met the Secretary of State may 
cancel a person’s right to reside.  

(2) The conditions in this paragraph are met where—  

(a)a person has a right to reside in the United Kingdom as a result of these 
Regulations; 

(b)the Secretary of State has decided that the cancellation of that person’s right to 
reside in the United Kingdom is justified on the grounds of public policy, public 
security or public health in accordance with regulation 27 or on grounds of misuse of 
rights in accordance with regulation 26(3); 

(c)the circumstances are such that the Secretary of State cannot make a decision 
under regulation 24(1); and` 

(d)it is not possible for the Secretary of State to remove the person from the United 
Kingdom under regulation 23(6)(b) or (c). 

Misuse of a right to reside 

26.—(1) The misuse of a right to reside occurs where a person—  

(a)observes the requirements of these Regulations in circumstances which do not 
achieve the purpose of these Regulations (as determined by reference to Council 
Directive 2004/38/EC(16) and the EU Treaties); and 

(b)intends to obtain an advantage from these Regulations by engaging in conduct 
which artificially creates the conditions required to satisfy the criteria set out in these 
Regulations. 

(2) Such misuse includes attempting to enter the United Kingdom within 12 
months of being removed under regulation 23(6)(a), where the person attempting to 
do so is unable to provide evidence that, upon re-entry to the United Kingdom, the 
conditions for a right to reside, other than the initial right of residence under 
regulation 13, will be met.  

(3) The Secretary of State may take an EEA decision on the grounds of misuse of 
rights where there are reasonable grounds to suspect the misuse of a right to reside 
and it is proportionate to do so.  

(4) Where, as a result of paragraph (2), the removal of a person under regulation 
23(6)(a) may prevent that person from returning to the United Kingdom during the 12 
month period following removal, during that 12 month period the person who was 
removed may apply to the Secretary of State to have the effect of paragraph (2) set 
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aside on the grounds that there has been a material change in the circumstances 
which justified that person’s removal under regulation 23(6)(a).  

(5) An application under paragraph (4) may only be made whilst the applicant is 
outside the United Kingdom.  

(6) This regulation may not be invoked systematically.  

Decisions taken on grounds of public policy, public security and public health 

27.—(1) In this regulation, a “relevant decision” means an EEA decision taken on 
the grounds of public policy, public security or public health.  

(2) A relevant decision may not be taken to serve economic ends.  

(3) A relevant decision may not be taken in respect of a person with a right of 
permanent residence under regulation 15 except on serious grounds of public policy 
and public security.  

(4) A relevant decision may not be taken except on imperative grounds of public 
security in respect of an EEA national who—  

(a)has resided in the United Kingdom for a continuous period of at least ten years 
prior to the relevant decision; or 

(b)is under the age of 18, unless the relevant decision is in the best interests of the 
person concerned, as provided for in the Convention on the Rights of the Child 
adopted by the General Assembly of the United Nations on 20th November 
1989(17). 

(5) The public policy and public security requirements of the United Kingdom 
include restricting rights otherwise conferred by these Regulations in order to protect 
the fundamental interests of society, and where a relevant decision is taken on 
grounds of public policy or public security it must also be taken in accordance with 
the following principles—  

(a)the decision must comply with the principle of proportionality; 

(b)the decision must be based exclusively on the personal conduct of the person 
concerned; 

(c)the personal conduct of the person must represent a genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society, taking 
into account past conduct of the person and that the threat does not need to be 
imminent; 

(d)matters isolated from the particulars of the case or which relate to considerations 
of general prevention do not justify the decision; 
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(e)a person’s previous criminal convictions do not in themselves justify the decision; 

(f)the decision may be taken on preventative grounds, even in the absence of a 
previous criminal conviction, provided the grounds are specific to the person. 

(6) Before taking a relevant decision on the grounds of public policy and public 
security in relation to a person (“P”) who is resident in the United Kingdom, the 
decision maker must take account of considerations such as the age, state of health, 
family and economic situation of P, P’s length of residence in the United Kingdom, 
P’s social and cultural integration into the United Kingdom and the extent of P’s links 
with P’s country of origin.  

(7) In the case of a relevant decision taken on grounds of public health—  

(a)a disease that does not have epidemic potential as defined by the relevant 
instruments of the World Health Organisation or is not a disease listed in Schedule 1 
to the Health Protection (Notification) Regulations 2010(18); or 

(b)if the person concerned is in the United Kingdom, any disease occurring after the 
three month period beginning on the date on which the person arrived in the United 
Kingdom, 

does not constitute grounds for the decision.  

(8) A court or tribunal considering whether the requirements of this regulation are 
met must (in particular) have regard to the considerations contained in Schedule 1 
(considerations of public policy, public security and the fundamental interests of 
society etc.).  

Application of Part 4 to a person with a derivative right to reside 

28.—(1) This regulation applies where a person—  

(a)would, but for this Part of these Regulations, be entitled to a derivative right to 
reside (other than a derivative right to reside conferred by regulation 16(3)); 

(b)holds a derivative residence card; or 

(c)has applied for a derivative residence card. 

(2) Where this regulation applies, this Part of these Regulations applies as 
though—  

(a)references to “the family member of an EEA national” referred instead to “a 
person with a derivative right to reside”; 
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(b)references to a registration certificate, a residence card, a document certifying 
permanent residence or a permanent residence card referred instead to a “derivative 
residence card”; 

(c)regulation 24(5) instead conferred on an immigration officer the power to revoke a 
derivative residence card where the holder is not at that time a person with a 
derivative right to reside; and 

(d)regulations 24(4) and 27(3) and (4) were omitted. 
 

SCHEDULE 1CONSIDERATIONS OF PUBLIC POLICY, PUBLIC SECURITY AND 
THE FUNDAMENTAL INTERESTS OF SOCIETY ETC. 

Considerations of public policy and public security 

1.  The EU Treaties do not impose a uniform scale of public policy or public 
security values: member States enjoy considerable discretion, acting within the 
parameters set by the EU Treaties, applied where relevant by the EEA agreement, to 
define their own standards of public policy and public security, for purposes tailored 
to their individual contexts, from time to time.  

Application of paragraph 1 to the United Kingdom 

2.  An EEA national or the family member of an EEA national having extensive 
familial and societal links with persons of the same nationality or language does not 
amount to integration in the United Kingdom; a significant degree of wider cultural 
and societal integration must be present before a person may be regarded as 
integrated in the United Kingdom.  

3.  Where an EEA national or the family member of an EEA national has received 
a custodial sentence, or is a persistent offender, the longer the sentence, or the 
more numerous the convictions, the greater the likelihood that the individual’s 
continued presence in the United Kingdom represents a genuine, present and 
sufficiently serious threat affecting of the fundamental interests of society.  

4.  Little weight is to be attached to the integration of an EEA national or the family 
member of an EEA national within the United Kingdom if the alleged integrating links 
were formed at or around the same time as—  

(a)the commission of a criminal offence; 

(b)an act otherwise affecting the fundamental interests of society; 

(c)the EEA national or family member of an EEA national was in custody. 
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5.  The removal from the United Kingdom of an EEA national or the family member 
of an EEA national who is able to provide substantive evidence of not demonstrating 
a threat (for example, through demonstrating that the EEA national or the family 
member of an EEA national has successfully reformed or rehabilitated) is less likely 
to be proportionate.  

6.  It is consistent with public policy and public security requirements in the United 
Kingdom that EEA decisions may be taken in order to refuse, terminate or withdraw 
any right otherwise conferred by these Regulations in the case of abuse of rights or 
fraud, including—  

(a)entering, attempting to enter or assisting another person to enter or to attempt to 
enter, a marriage, civil partnership or durable partnership of convenience; or 

(b)fraudulently obtaining or attempting to obtain, or assisting another to obtain or to 
attempt to obtain, a right to reside under these Regulations. 

The fundamental interests of society 

7.  For the purposes of these Regulations, the fundamental interests of society in 
the United Kingdom include—  

(a)preventing unlawful immigration and abuse of the immigration laws, and 
maintaining the integrity and effectiveness of the immigration control system 
(including under these Regulations) and of the Common Travel Area; 

(b)maintaining public order; 

(c)preventing social harm; 

(d)preventing the evasion of taxes and duties; 

(e)protecting public services; 

(f)excluding or removing an EEA national or family member of an EEA national with 
a conviction (including where the conduct of that person is likely to cause, or has in 
fact caused, public offence) and maintaining public confidence in the ability of the 
relevant authorities to take such action; 

(g)tackling offences likely to cause harm to society where an immediate or direct 
victim may be difficult to identify but where there is wider societal harm (such as 
offences related to the misuse of drugs or crime with a cross-border dimension as 
mentioned in Article 83(1) of the Treaty on the Functioning of the European Union); 

(h)combating the effects of persistent offending (particularly in relation to offences, 
which if taken in isolation, may otherwise be unlikely to meet the requirements of 
regulation 27); 
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(i)protecting the rights and freedoms of others, particularly from exploitation and 
trafficking; 

(j)protecting the public; 

(k)acting in the best interests of a child (including where doing so entails refusing a 
child admission to the United Kingdom, or otherwise taking an EEA decision against 
a child); 

(l)countering terrorism and extremism and protecting shared values. 

 

Applications and Verification of Rights  

 

There is a relatively significant practical change when making applications now – the 
requirement to use a form  

 

Procedure for applications for documentation under this Part and regulation 
12 

21.—(1) An application for documentation under this Part, or for an EEA family 
permit under regulation 12, must be made—  

(a)online, submitted electronically using the relevant pages of www.gov.uk; or 

(b)by post or in person, using the relevant application form specified by the Secretary 
of State on www.gov.uk. 

(2) All applications must—  

(a)be accompanied or joined by the evidence or proof required by this Part or 
regulation 12, as the case may be, as well as that required by paragraph (4), within 
the time specified by the Secretary of State on www.gov.uk; and 

(b)be complete. 

(3) An application for a residence card or a derivative residence card must be 
submitted while the applicant is in the United Kingdom.  

(4) When an application is submitted otherwise than in accordance with the 
requirements in this regulation, it is invalid.  

(5) Where an application for documentation under this Part is made by a person 
who is not an EEA national on the basis that the person is or was the family member 
of an EEA national or an extended family member of an EEA national, the 
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application must be accompanied or joined by a valid national identity card or 
passport in the name of that EEA national.  

(6) Where—  

(a)there are circumstances beyond the control of an applicant for documentation 
under this Part; and 

(b)as a result, the applicant is unable to comply with the requirements to submit an 
application online or using the application form specified by the Secretary of State, 

the Secretary of State may accept an application submitted by post or in person 
which does not use the relevant application form specified by the Secretary of State.  

 

Procedure for Verifying a Right of Residence  

 

Verification of a right of residence 

22.—(1) This regulation applies where the Secretary of State—  

(a)has reasonable doubt as to whether a person (“A”) has a right to reside or a 
derivative right to reside; or 

(b)wants to verify the eligibility of a person (“A”) to apply for an EEA family permit or 
documentation issued under Part 3. 

(2) Where this regulation applies, the Secretary of State may invite A to—  

(a)provide evidence to support the existence of a right to reside or a derivative right 
to reside (as the case may be), or to support an application for an EEA family permit 
or documentation under this Part; or 

(b)attend an interview with the Secretary of State. 

(3) If A purports to have a right to reside on the basis of a relationship with another 
person (“B”), (including, where B is a British citizen, through having lived with B in 
another EEA State), the Secretary of State may invite B to—  

(a)provide information about their relationship or residence in another EEA State; or 

(b)attend an interview with the Secretary of State. 

(4) If without good reason A or B (as the case may be)—  

(a)fails to provide the information requested; 

(b)on at least two occasions, fails to attend an interview if so invited; 
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the Secretary of State may draw any factual inferences about A’s entitlement to a 
right to reside as appear appropriate in the circumstances.  

(5) The Secretary of State may decide following the drawing of an inference under 
paragraph (4) that A does not have or ceases to have a right to reside.  

(6) But the Secretary of State must not decide that A does not have or ceases to 
have a right to reside on the sole basis that A failed to comply with this regulation.  

(7) This regulation may not be invoked systematically.  
 

Family Members of British Citizens - Surinder Singh Cases 

 There have been some changes to the position of family members of British 
citizens.  This change was brought in on 25th November 2016 

9.—(1) If the conditions in paragraph (2) are satisfied, these Regulations apply to a 
person who is the family member (“F”) of a British citizen (“BC”) as though the BC 
were an EEA national.  

(2) The conditions are that—  

(a)BC— 

(i)is residing in an EEA State as a worker, self-employed person, self-sufficient 
person or a student, or so resided immediately before returning to the United 
Kingdom; or 

(ii)has acquired the right of permanent residence in an EEA State; 

(b)F and BC resided together in the EEA State; and 

(c)F and BC’s residence in the EEA State was genuine. 

(3) Factors relevant to whether residence in the EEA State is or was genuine 
include—  

(a)whether the centre of BC’s life transferred to the EEA State; 

(b)the length of F and BC’s joint residence in the EEA State; 

(c)the nature and quality of the F and BC’s accommodation in the EEA State, and 
whether it is or was BC’s principal residence; 

(d)the degree of F and BC’s integration in the EEA State; 

(e)whether F’s first lawful residence in the EU with BC was in the EEA State. 

(4) This regulation does not apply—  
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(a)where the purpose of the residence in the EEA State was as a means for 
circumventing any immigration laws applying to non-EEA nationals to which F would 
otherwise be subject (such as any applicable requirement under the 1971 Act to 
have leave to enter or remain in the United Kingdom); or 

(b)to a person who is only eligible to be treated as a family member as a result of 
regulation 7(3) (extended family members treated as family members). 

(5) Where these Regulations apply to F, BC is to be treated as holding a valid 
passport issued by an EEA State for the purposes of the application of these 
Regulations to F.  

(6) In paragraph (2)(a)(ii), BC is only to be treated as having acquired the right of 
permanent residence in the EEA State if such residence would have led to the 
acquisition of that right under regulation 15, had it taken place in the United 
Kingdom.  

(7) For the purposes of determining whether, when treating the BC as an EEA 
national under these Regulations in accordance with paragraph (1), BC would be a 
qualified person—  

(a)any requirement to have comprehensive sickness insurance cover in the United 
Kingdom still applies, save that it does not require the cover to extend to BC; 

(b)in assessing whether BC can continue to be treated as a worker under regulation 
6(2)(b) or (c), BC is not required to satisfy condition A; 

(c)in assessing whether BC can be treated as a jobseeker as defined in regulation 
6(1), BC is not required to satisfy conditions A and, where it would otherwise be 
relevant, condition C. 
 

 

Other Changes To Note 

 

Regulation 2 now provides a number of new definitions 

“civil partner” does not include—  

(a)a party to a civil partnership of convenience; or  
(b)the civil partner (“C”) of a person (“P”) where a spouse, civil partner or durable 
partner of C or P is already present in the United Kingdom;  
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“civil partnership of convenience” includes a civil partnership entered into for the 
purpose of using these Regulations, or any other right conferred by the EU Treaties, 
as a means to circumvent—  

(a) immigration rules applying to non-EEA nationals (such as any applicable 
requirement under the 1971 Act to have leave to enter or remain in the United 
Kingdom); or  
(b) any other criteria that the party to the civil partnership of convenience would 
otherwise have to meet in order to enjoy a right to reside under these Regulations or 
the EU Treaties;  
 

 “durable partner” does not include—  

(a) a party to a durable partnership of convenience; or  
(b)the durable partner (“D”) of a person (“P”) where a spouse, civil partner or durable 
partner of D or P is already present in the United Kingdom and where that marriage, 
civil partnership or durable partnership is subsisting;  
 

“durable partnership of convenience” includes a durable partnership entered into for 
the purpose of using these Regulations, or any other right conferred by the EU 
Treaties, as a means to circumvent—  

(a) immigration rules applying to non-EEA nationals (such as any applicable 
requirement under the 1971 Act to have leave to enter or remain in the United 
Kingdom); or  
(b) any other criteria that the party to the durable partnership of convenience would 
otherwise have to meet in order to enjoy a right to reside under these Regulations or 
the EU Treaties; 
 
“EEA national” means a national of an EEA State who is not also a British citizen;  

“EEA State” means—  

(a) a member State, other than the United Kingdom; or  
(b) Liechtenstein, Iceland, Norway or Switzerland;  
 
“marriage of convenience” includes a marriage entered into for the purpose of using 
these Regulations, or any other right conferred by the EU Treaties, as a means to 
circumvent—  
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(a) immigration rules applying to non-EEA nationals (such as any applicable 
requirement under the 1971 Act to have leave to enter or remain in the United 
Kingdom); or  
(b) any other criteria that the party to the marriage of convenience would otherwise 
have to meet in order to enjoy a right to reside under these Regulations or the EU 
Treaties; 
 

There are some important changes to Regulation 3 which provides for continuity of 
residence  

(1) This regulation applies for the purpose of calculating periods of continuous 
residence in the United Kingdom under these Regulations.  

(2) Continuity of residence is not affected by—  

(a)periods of absence from the United Kingdom which do not exceed six months in 
total in any year; 

(b)periods of absence from the United Kingdom on compulsory military service; or 

(c)one absence from the United Kingdom not exceeding twelve months for an 
important reason such as pregnancy and childbirth, serious illness, study or 
vocational training or an overseas posting. 

(3) Continuity of residence is broken when—  

(a)a person serves a sentence of imprisonment; 

(b)a deportation or exclusion order is made in relation to a person; or 

(c)a person is removed from the United Kingdom under these Regulations. 

(4) Paragraph (3)(a) applies, in principle, to an EEA national who has resided in 
the United Kingdom for at least ten years, but it does not apply where the Secretary 
of State considers that—  

(a)prior to serving a sentence of imprisonment, the EEA national had forged 
integrating links with the United Kingdom; 

(b)the effect of the sentence of imprisonment was not such as to break those 
integrating links; and 

(c)taking into account an overall assessment of the EEA national’s situation, it would 
not be appropriate to apply paragraph (3)(a) to the assessment of that EEA 
national’s continuity of residence. 
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Removal Pending Appeal 

Whilst these provisions were present in the 2006 Regulations in view of the attitude 
of the SSHD and the area where we have seen the biggest changes to the 
Regulations it may well be that these provisions get used more.    

33.—(1) This regulation applies where the Secretary of State intends to give 
directions for the removal of a person (“P”) to whom regulation 32(3) applies, in 
circumstances where—  

(a)P has not appealed against the EEA decision to which regulation 32(3) applies, 
but would be entitled, and remains within time, to do so from within the United 
Kingdom (ignoring any possibility of an appeal out of time with permission); or 

(b)P has so appealed but the appeal has not been finally determined. 

(2) The Secretary of State may only give directions for P’s removal if the Secretary 
of State certifies that, despite the appeals process not having been begun or not 
having been finally determined, removal of P to the country or territory to which P is 
proposed to be removed, pending the outcome of P’s appeal, would not be unlawful 
under section 6 of the Human Rights Act 1998(25) (public authority not to act 
contrary to Human Rights Convention).  

(3) The grounds upon which the Secretary of State may certify a removal under 
paragraph (2) include (in particular) that P would not, before the appeal is finally 
determined, face a real risk of serious irreversible harm if removed to the country or 
territory to which P is proposed to be removed.  

(4) If P applies to the appropriate court or tribunal (whether by means of judicial 
review or otherwise) for an interim order to suspend enforcement of the removal 
decision, P may not be removed from the United Kingdom until such time as the 
decision on the interim order has been taken, except—  

(a)where the removal decision is based on a previous judicial decision; 

(b)where P has had previous access to judicial review; or 

(c)where the removal decision is based on imperative grounds of public security. 

(5) In this regulation, “finally determined” has the same meaning as in Part 6. 

 

Temporary admission to submit case in person 

41.—(1) This regulation applies where—  

(a)a person (“P”) is subject to a decision to remove made under regulation 23(6)(b); 
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(b)P has appealed against the decision referred to in sub-paragraph (a); 

(c)a date for P’s appeal has been set by the First-tier Tribunal or Upper Tribunal; 

(d)P wants to make submissions before the First-tier Tribunal or Upper Tribunal in 
person; and 

(e)P is outside the United Kingdom. 

(2) P may apply to the Secretary of State for permission to be temporarily admitted 
(within the meaning of paragraphs 21 to 24 of Schedule 2 to the 1971 Act, as applied 
by this regulation) to the United Kingdom in order to make submissions in person.  

(3) The Secretary of State must grant P permission, except when P’s appearance 
may cause serious troubles to public policy or public security.  

(4) When determining when P is entitled to be given permission, and the duration 
of P’s temporary admission should permission be granted, the Secretary of State 
must have regard to the dates upon which P will be required to make submissions in 
person.  

(5) Where—  

(a)P is temporarily admitted to the United Kingdom pursuant to this regulation; 

(b)a hearing of P’s appeal has taken place; and 

(c)the appeal is not finally determined, 

P may be removed from the United Kingdom pending the remaining stages of the 
appeal (but P may apply to return to the United Kingdom to make submissions in 
person during the remaining stages of the appeal in accordance with this regulation).  

(6) Where the Secretary of State grants P permission to be temporarily admitted to 
the United Kingdom under this regulation, upon such admission P is to be treated as 
if P were a person refused leave to enter under the 1971 Act for the purposes of 
paragraphs 8, 10, 10A, 11, 16 to 18A and 21 to 24 of Schedule 2 to the 1971 Act.  

(7) Where Schedule 2 to the 1971 Act so applies, it has effect as if—  

(a)the reference in paragraph 8(1) to leave to enter were a reference to admission to 
the United Kingdom under these Regulations; and 

(b)the reference in paragraph 16(1) to detention pending a decision regarding leave 
to enter or remain in the United Kingdom were to detention pending submission of 
P’s case in person in accordance with this regulation. 

(8) P is deemed not to have been admitted to the United Kingdom during any time 
during which P is temporarily admitted pursuant to this regulation.  
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The 2006 provisions were considered by the Upper Tribunal in Gheorghiu (reg 24AA 
EEA Regs – relevant factors) [2016] UKUT 00024 (IAC) and it was held at paragraph 
22 that  

 
“We have no doubt that if an application to suspend certification enabling pre-
appeal removal were made in an EEA case, the judge would take due 
account of the following factors:- 
 
(i)       that the status of an EEA national exercising Treaty rights of 
employment and residence in the host state at the time of the expulsion 
decision are significantly different from those of aliens generally; interference 
with the right of residence is not permitted in the absence of a sufficiently 
serious and present threat to the requirements of public policy, that cannot 
include in an EU case general deterrence or the interest of maintaining purely 
domestic immigration control; 
 
(ii)    that the removal pending appeal from the communal household of the 
principal wage earner of the family who (as here) is both a spouse and a 
parent of a minor child involved in the child's daily life is itself an interference 
with both the right to respect for family life under Article 8 and the EU Charter 
of Fundamental rights and the EU right of residence afforded by the Citizens 
Directive; 
 
(iii)           that in cases of serious criminality, if there is no evidence of 
continuing risk to the public, the case for expulsion may not be a strong one; 
where there is some evidence of risk that is being addressed and 
rehabilitation of the offender is promoted by the family and employment 
circumstances in the host state, then, at least in the case of people entitled to 
permanent residence in that state, substantial weight may be afforded to the 
duty to promote rehabilitation (see Essa (EEA rehabilitation/integration) [2013] 
UKUT 316 (IAC) as corrected by the Court of Appeal in SSHD v Dumliauskas 
and others [2015] EWCA Civ 145 at [46] and [54]; see also MC (Portugal) 
[2015] UKUT 520 (IAC). Interference with the factors that promote such 
rehabilitation may not be readily justified. 
 
(iv)  that in cases where the central issue is whether the offender has 
sufficiently been rehabilitated to diminish the risk to the public from his 
behaviour, the experience of immigration judges has been that hearing and 
seeing the offender give live evidence and the enhanced ability to assess the 
sincerity of that evidence is an important part of the fact-finding process (see 
for example the observations of this Tribunal as to the benefits of having 
heard the offender in Masih (Pakistan) [2012] UKUT 46 (IAC) at [18]; see also 
Lord Bingham in Huang [2007] 2 AC 167 at [15] [1]).” 
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Mr Ockeelton, Vice President gave the following guidance in R (on the 
application of Kasicky) v SSHD (Reg 29AA interpretation) IJR [2016] 00107 
(IAC) at paragraphs 14 and 16  that 
 
“14 One issue of considerable difficulty, which formed the basis of both oral 
submissions at the hearing and Mr Steinberg's subsequent written 
submissions, concerns the extent to which, in considering whether the 
person's appearance may cause serious troubles to public policy or public 
security, it is right to take into account the fact that any such troubles can be 
ameliorated by the Secretary of State's dealings with the person while he is in 
the United Kingdom. I have already noted that, if he is a prisoner released on 
licence, his return to the United Kingdom will (according to the standard 
paragraphs) result in his return to custody. It does seem very difficult to say 
that a person who will spend his time in the United Kingdom in custody will 
pose any serious risk to public policy or public security. The next question is 
therefore whether, in considering whether a person who is not released on 
licence is to be allowed to return, consideration should be given to the fact 
that, under the general law and again by reference to the standard 
paragraphs, he can be detained under the Immigration Acts, or, if not 
detained, can be subject to reporting, residence and other conditions. In both 
these cases I do not think it can be right to say that the possibility (or moral 
certainty) of the person's being in detention wholly removes the risk of serious 
troubles to public policy or public security: if it did, it might be difficult to justify 
such a person's removal or exclusion from the United Kingdom in the first 
place by reference to grounds of public policy or public security. On the other 
hand, given the phrasing of art 31.4 and reg 29AA, and the clear presumption 
that a person is to be allowed into the United Kingdom subject only to the 
exception, in my judgment the means available for reducing any risk of 
serious troubles is a factor which must be taken into account in determining 
whether permission to re-enter is to be granted. 
 
……. 
 
16 I summarise my interpretation of reg 29AA(3) as follows. There is a 
presumption of a person's re-admission to make submissions in person before 
a Tribunal hearing his appeal. The exception is when his appearance before 
the Tribunal, including necessary arrangements for getting him to and from 
the hearing may cause serious troubles to public policy or public security. In 
deciding whether the exception applies, the possibility of the person's 
detention, under the Immigration Acts or otherwise, does not of itself remove 
the risk of trouble, but is a factor to be taken into account.” 

 

Emma Rutherford 

No.8 Chambers 


